R GHARD CAMPELL
GOMMUN CATI NS MANAGEVENT

| BLA 93-636, 95-172 Deci ded January 2, 1997

Appeal s fromdecisions of the Galifornia Desert Dstrict Gfice,
Bureau of Land Managenent, setting annual rental and cancel | i ng
communi cations site right-of-way R03951 and ordering appel | ant to renove
its facilities.

Afirned.

1.

Appr ai sal s--Communi cation Stes--R ghts-of - Vdy:
Apprai sal s

General |y, the proper apprai sal nethod for

determning the fair narket val ue of nonlinear rights-
of -way, including conmuni cation sites, is the

conpar abl e | ease nethod of appraisal. An appraisal of
aright-of-way grant wll not be set aside unless BLM
has erred in applying the proper criteria to calcul ate
the fair nmarket value of the right-of-way rental or the
appel l ant denonstrates that the resulting charges are
excessive. Absent a showng of error in the apprai sal
net hods, an appellant is nornally required to submt
anot her appraisal in order to present sufficiently
convi nci ng evi dence that the rental charges are
excessi ve.

Appr ai sal s--Communi cation Stes--R ghts-of-Vy: Act of
March 4, 1911--R ghts-of -Vdy: Apprai sal s

A BLMincrease in the annual rental charge for a
communi cation site right-of-way is properly affirned
where the hol der of the right-of-way fails to establish
by a preponderance of the evidence that the appraisal
upon whi ch the increase is based incorrectly determ ned
the fair market rental value of the right-of-way by the
conpar abl e | ease net hod of apprai sal .

Appr ai sal s--Conmuni cation Stes--Federal Land Policy
and Managenent Act of 1976. R ghts-of - Vly-- R ght s- of -
\Wy: Appraisal s--R ghts-of -Vdy: Gancel | ati on

Wiere the hol der of a communi cations site right-of -way
grant failed to pay the annual rental charges in
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advance, BLMproperly cancel s a communi cations site
right-of-way pursuant to 43 CFR 2803. 1-2, foll ow ng
30-day notice to the hol der that the right-of-way woul d
be term nat ed.

APPEARANCES  Lawrence A MHenry, Esqg., Phoeni x, Arizona, for appellant.
Henri R Bisson, Dstrict Manager, Galifornia Desert Dstrict Gfice,
Rverside, Galifornia, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

R chard Canpel | / Gonmuni cati ons Managenent (appel | ant) has appeal ed two
decisions of the Galifornia Desert Dstrict Gfice, Bureau of Land
Managenent (BLM. In the first decision, dated July 29, 1993, BLMaffirned
the annual rental for appellant's B ack Muntai n microwave repeater site
right-of-way (RO R03951 at $6, 000, as established by a 1982 apprai sal .
In the second decision, dated Novenber 29, 1994, BLMcancel | ed the RONfor
failure to pay annual rentals in advance as required by the terns of the
grant. The appeal s of these decisions, docketed as | BLA 93-363 and
| BLA 95-172, are consol idated for review because of the sinmlarity of
i ssues i nvl oved.

BLMoriginal ly i ssued ROVR 03951 on Novenber 30, 1964, pursuant
to the Act of March 4, 1911, as anended, 43 US C 8§ 961 (1976) (repeal ed
effective ct. 21, 1976, by section 706(a) of the Federal Land Policy
and Managenent Act of 1976 (FLPMY), P.L. 94-579, 90 Stat. 2793 (1976)).
As initially issued, the grant was for a termof 50 years and the
annual rental was $300. Appellant obtained the grant as assignee of a
predecessor-in-interest on April 6, 1981. The grant had been reapprai sed
and the annual rental was $1, 600 (Apprai sal approved Jan. 22, 1974) when
appel | ant obtai ned the grant.

BLM conpl et ed anot her reapprai sal of the communi cations sites on B ack
Mbuntai n on Cctober 21, 1982. That apprai sal was suppl enented wth further
information on Septenber 21, 1983, and anended on Decenber 16, 1983, to
reflect the fact that there was joint use of the site.

By decision of Gctober 14, 1988, BLMnotified appel | ant that the
site had been apprai sed at $6,000 annual rental and requested appel | ant
toremt rental based on that rate (a total of $32,100 was cal cul at ed)
for the 6-year period begi nning with Novenber 30, 1988. |n response,
appel l ant requested a hearing on the annual rental. No hearing was
imedi ately schedul ed. On May 6, 1991, appel lant applied to nodify the ROV
by adding a new user and upgrading the site. In an Gctober 20, 1992,
letter to appellant, the Acting Dstrict Manager (ADN) stated in part as
fol | ows:

Bef ore any action can be taken to approve any additi onal
i nprovenents on your facility we nust reach a satisfactory
resolution to the past due status of your right-of-way grant. Ve
appreciate the fact that you requested a hearing to address the
1988 [BLM deci sion which raised the site rental from$1,600 to
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$6000 and apol ogi ze for not scheduling a hearing to resol ve the
nmatter in 1988. The BLMs failure to follow up on your request
and any misunderstanding it nay have caused i s unfortunate.

BLMs failure to make any hearing arrangenent was not neant
toinply that you were not required to nake tinely rental
paynents. As a result of a reviewof your case file it has been
determned that rental paynents for right-of-way RO 3951 are past
due.

The ADMfurther stated that BLMhad not recei ved any rental paynents
since Qctober 28, 1985, and that the total amount ow ng was now $56, 100.
He al so suggested a neeting so that the apprai sal and the arrears coul d be
di scussed.

Qh March 4, 1993, BLMnotified appel lant that it was "not exenpt from
payi ng the $1,600 per year annual rental for the years 1986 through 1992."
BLMrequested paynent in the amount of $11, 200, an anmount appel | ant had
acknow edged was past due for those years.

Qh April 22, 1993, the Dstrict Manager held a hearing in order to
take testinony for the purpose of determining the apprai sal val ue of ROV
R 03951 and "to record the views of [appellant] concerning the apprai sal
before making a final decision” (Transcript of Hearing (Tr.) at 4, 5).
Appel I ant, through counsel, participated in the hearing at which the
apprai ser was al so present. Appellant did not present his own apprai sal
nor any evidence as to why the rental charges in BLMs apprai sal were
excessi ve.

Qh April 23, 1993, the Dstrict Manager issued a decision rescinding
his Ctober 14, 1988, decision. As noted above, in the Gctober 14, 1988,
deci sion, appellant had been requested to remt a rental anount of $32, 100.
Inthe April 23, 1993, decision, the Dstrict Minager approved a paynent
plan for the collection of $9,600 (6 years' past due rental at $1,600 per
year). Uhder the paynent plan, requested by appellant, three install nents
of $3,200 each were to be paid on June 1, August 1, and Cctober 1, 1993.

Qh July 29, 1993, the Ostrict Mnager issued the first of the two
deci sions on appeal herein. In that decision, the Ostrict Mnager
concl uded that appellant had failed to showerror in BLMs 1982 apprai sal .
He therefore uphel d the annual rental as determined by that appraisal.
He also notified appellant that the annual rental of $6,000 was required
to be pai d begi nning on Novenber 30, 1994.

Because appel | ant did not adhere to the rental installnent schedul e
nenorialized in BLMs April 23, 1993, decision, BLMagain attenpted to
col lect paynent by letter of Decenber 20, 1993. In that letter, the
Dstrict Manager agai n reminded appel lant of the April 23, 1993,
arrangenent to all ow appel | ant to becone current on his rental paynents.
The D strict Manager noted that appellant had failed to remt "any paynent"
since BLMs April 23 decision, that the total amount past due was now
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$11,200, and that if rental fees were not remtted to BLMw thin 30 days,
the RONwoul d be hel d for cancel | ati on.

The second deci sion on appeal herein is the Dstrict Mnager's
Novenber 29, 1994, decision cancelling the RONfor failure to nake proper
rental paynents. That decision sumarized rental paynents remtted by
appel lant and applied to his outstandi ng bal ance. This decision al so
indicates, contrary to the Decenber 20, 1993, letter, that appellant did
i ndeed nake rental paynents after BLMs April 23, 1993, decision (Decision
at 5). Accordingto atable inthe Dstrict Manager's deci sion, appel |l ant
nade six rental paynents beginning on April 23, 1993. The April 23 paynent
($1,600) was for the 1986-87 rental year. Appellant's next paynent of
$1,600, on January 5, 1994, was for the year 1987-88. n January 28, 1994,
appel | ant pai d $1, 500 whi ch BLMcredited to the 1989-90 rental year. |d.
Anot her $1, 600 paynent on February 14, 1994, was credited to the 1990-91
rental year. The last two paynents, both $1,500, were nade on April 22 and
June 15, 1994, and credited to the 1991-92 and 1992-93 rental years. No
rental paynents for the years 1992-93 and 1993-94 were nade. The total
amount of the six paynents was $9,300. Wth interest at a rate of 4
percent, the past due amount still owng to the Lhited Sates at that point
was $4,141.49 (Decision at 5-6).

The Dstrict Manager noted that appellant had failed to pay rental s
annual Iy in advance as required by 43 (FR 2803.1-2(a). He therefore
cancel | ed RONVRO 3951 and ordered appel lant to renove his facilities.

43 (FR 2803. 1-2 requires the hol der of a right-of-way to "pay annual |y,
inadvance * * * the fair narket rental val ue as deternmined by the
authori zed officer * * * "

In his answer to the appeal, the Dstrict Manager states that
appel lant "pai d the delinquent unadjusted rental on April 4, 1995," and
that this "paynent sinply credits the bal ance for past due rental " (Answer
at 14-15).

In his statenents of reasons (SR, appellant asserts that BLMs
apprai sal shoul d be set aside because BLMfailed to present evidence to
corroborate that appraisal at the April 22, 1993, hearing. Appellant cites
Anerican Tel ephone & Tel egraph ., 25 I BLA 341 (1976), contendi ng t hat
that case closely parallels this case on the facts.

Next, appellant asserts that neither the grant itself nor the Act of
March 4, 1911, nor FLPVA provides authority for reappraisal. Unhder the
terns of the grant, appellant asserts, an apprai sal nay not be nade until
the 49th year of the grant, 2015.

Appel lant critiques BLMs apprai sal report suggesting that the BLM
apprai ser nay not have been qualified, that he did not properly carry out
the field work necessary for the apprai sal, and that the conparabl e | ease
data he relied on may have been fl aned and coul d easily lead to inflated
rentals (SR at 8).
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Chal | engi ng the apprai sal and the apprai ser's testinony at the
hearing, appellant asserts that there was no "[p]roof of the existence of
conparabl e | eases wth simlar terns and conditions,” that the data in the
appraisal is unreliable and that BLMcoul d not identify or exclude
anonal ous conparables (SCRat 8). Appellant alleges that the apprai ser
failed to properly eval uate factors such as access, conpetition, size, and
tine. Appellant charges that the appraisal "contains no information by
whi ch one can determne that the $6,000.00 charge is the fair narket rental
¥ ok k" (R at 11). Athough appel lant states that "[t]he BLMapprai ser is
obligated to enpl oy current apprai sal nethodol ogy" (SR at 11), he
nai ntains that BLMwas wthout authority to reappraise a "grant that was
nade for a termof 50 years under the |unp-sumfornula until the last year
of the grant” (SR at 16).

Wth respect to cancel l ation, appellant asserts that ROVR 03951 coul d
not be termnated under present regul ati ons because ROVR 03951 was "not
granted, issued or renewed" under Title Vof FLPMA (SCRin I BLA 95-172 at
20) .

In his answer, the Dstrict Minager asserts that BLMs authority to
reapprai se RONgrants such as appel lant's is well established, that a
hol der is obligated to pay fair market rental annually in advance, and that
the RONwas properly termnated for appellant's failure to nake tinely and
correct paynents.

The Dstrict Manager points out that the RONwas reapprai sed at $1, 600
annual rental even before appel lant obtained it by assignnent, and that by
accepting assi gnnent, appel lant agreed that the grant was subject to
applicable regulations at 43 CGFR Part 2800. The District Mnager further
points out that even though the 1982 apprai sal established the rental at
$6, 000, BLMcontinued, until 1993 to denand the ol d rental ($1,600) from
appel | ant because BLMhad failed to apprise appellant of his right to a
hearing in Gctober 1988 (Answer at 9-10, 12). The O strict Mnager notes
that appel |l ant was inforned of the consequences of nonpaynent, given an
opportunity to pay, and did not dispute the fact that paynent had not been
nade. Uhder the circunstances, the Dstrict Mnager contends, cancellation
of the RONshoul d be affirned.

In response to appel | ant' s broad- based chal | enges to BLM s apprai sal
authority, as well as the applicability of FLPMA and its regul ations, we
note that prior to the repeal of the Act of Mrch 4, 1911, supra, rights-
of -way issued pursuant to that Act were subject to rental charges
cal culated on the basis of the fair narket val ue of the right-of-way
determned by a BLMapprai sal . 43 OFR 2234. 1-6(a) (1965) (redesignated
43 R 2802.1-7(a) at 35 FR 9502, 9503 (June 13, 1970)). RONR 03951
expressly conditioned the grant upon the regul ations in 43 G-R Subpart
2234, which al so provided at 43 GR 2234. 1-6(e) for periodic review and
nodi fi cati on of the rental charges.

Follow ng repeal of the Act of March 4, 1911, by ALPVA BLM
promul gated regul ations pursuant to Title V of FLPVMAto govern BLMs

nmanagenent of rights-of-way. 45 FR 44518 (July 1, 1980). However, after
t he Board
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hel d that those regulations did not apply to pre-FLPVA rights-of-way in
Janes W Snith (Oh Reconsideration), 55 I BLA 390 (1981), BLManended t he
regulations in 43 GFR Part 2800 to clarify its intent that rules found in
43 GFR Part 2800 were al so applicable to rights-of-way granted pursuant to
statutes repeal ed by FLPMA 51 FR 6542 (Feb. 25, 1986).

The regul ations provide at 43 G-R 2801.4 that a right-of-way grant
issued on or before the enactnent of FLPMA Qctober 21, 1976, shall be
covered by the regulations in 43 GFR Part 2800, unl ess admni stration under
that part dimnishes or reduces any rights conferred by the statute under
which it was issued. The Board has hel d that 43 G/R 2803. 1-2(a), which
provides for the collection of fair market rental val ue, does not di minish
or reduce the rights granted pursuant to the Act of Mwrch 4, 1911. See
Southern Pacific Transportation (., 116 | BLA 164, 166 (1990); Tucson
Hectric Power ., 111 IBLA 69, 75 (1989); Muntain Sates Tel ephone &
Tel egraph ., 107 1BLA 82, 86 (1989). 43 (/R 2803. 1-2, nandating annual
fair narket rental to be paid in advance, is taken directly from
section 504(g) of ALPMA 43 US C § 1764(g) (1994), which contains the
sane |anguage. There is no substance to appellant's assertion that as a
grant under the Act of 1911, RONR 03951 is sonehow exenpt fromfair narket
annual rental as determned by appraisal .

[1] The regulation at 43 /R 2803. 1-2(c)(3)(i) provides that the
rental for nonlinear right-of-way grants such as communication sites "shall
be determned by the authorized officer and paid annual |y in advance. Said
rental shall be based upon either a nmarket survey of conparable rentals, or
on a value determnation for specific parcels * * *." It is well
established that the preferred nethod for appraising the fair narket val ue
of nonlinear rights-of-way, including cormunication sites, is the
conpar abl e | ease net hod of apprai sal where there is sufficient conparable
rental data avail able and appropriate adjustnents are nade for differences
between the subject site and other |eased sites. Muntain Sates Tel ephone
& Tel egraph ., 109 I BLA 142, 145 (1989), and cases cited.

[2] Wth BLMs appraisal in the record and avail abl e to appel | ant,
the burden is upon himas the hol der of the right-of-way to denonstrate
by a preponderance of the evidence that the apprai sal upon which BLMs
increase of rental is based incorrectly determned fair narket value. See
Lhion Pacific Railroad Go., 114 IBLA 399, 406 (1990). Anerican Tel ephone &
Tel egraph ., supra, does not, as appellant alleges, closely parallel the
case now before us. In that case, a BLMdecision increasing rental was
partial ly based "upon unspecified evidence not in the record and not nade
known to appel lants, * * *." Id. at 348. In the case now before us, BLMs
apprai sal was nade avail able to appel | ant, as appel lant admtted at the
hearing. Based on that apprai sal, BLMincreased the amount of annual
rental .

A perusal of BLMs apprai sal denonstrates that appellant's charges are
unsupported. The apprai ser eval uated rel evant characteristics such as size
and access ("good county road'), conpetition ("eleven prinary users, one
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condo, and a mul titude of secondary users"). Al types of uses, commerci al
broadcasting, microwave relay, and nobile relay are represented (Apprai sal
Report at 12-13).

The apprai ser used the narket conparison approach, conparing the site
wth recent rentals of properties wth simlar utility. B ght conparabl es
were used to illustrate the value of the site. D scarding the tw | east
conparabl e sites, the apprai ser found that the remai ning | eases ranged from
$4,100 to $11,000 in annual rental. The di scussion and eval uation of
conparabl es anply illustrates the appraiser's rationale in arriving at an
annual rental of $6,000 for RONVR 03951.

Testifying at the hearing before the Dstrict Minager, the apprai ser,
John Horyza, stated that he had 20 years of experience as an apprai ser,
and had attended various courses and classes in this discipline (Tr. 16,
127). Horyza testified that he interviewed | essors and | essees of
conparabl e sites to gather data for his appraisal (Tr. 22-23). Respondi ng
to questions by appel lant's counsel, Horyza expl ai ned the fundanental s of
apprai sing and fully di scussed the details of his apprai sal of ROVR 03951.

Appel l ant has failed to show by convi nci ng evi dence that the apprai sal
isinerror or that the rental charge adopted was in excess of fair narket
value. |n the absence of a preponderance of evidence that a BLM apprai sal
is erroneous, such an apprai sal nay be rebutted only by another appraisal .
Accordingly, BLMs apprai sal nust be upheld. Kelly E Highes, 135 IBLA
130, 133-34 (1996).

[3] The regulation relating to suspension or termnation of right-of-
way aut hori zations, 43 GFR 2803.4, provides that the authorized officer
nay suspend or termnate a right-of-way grant "if he determines that the
hol der has failed to conply wth applicable |aws or regul ations, or any
terns, conditions or stipulations * * *." 43 (FR 2803.4(b). The ROV
was termnated after appel lant was given witten notice pursuant to 43 R
2803. 4(d) of the contenplated termnation, the grounds therefor, and the
opportunity to submt the rental due. The regulation specifically
providing for termnation where there has been a default in rental charges
Is 43 R 2803.1-2(d). It provides that if arental charge "is not paid
when due, and such default * * * continues for 30 days after notice, action
nay be taken to termnate the right-of-way grant * * *."

The deci sion taken by the Dstrict Manager in cancelling the right-of -
way is supported by the record. That record shows that appellant failed
to tinely pay annual rental, that he was given notice and opportunity to
submit proper paynent, and that he failed to do so. Accordingly, the
deci sion cancel ling the RONnust be affirned. Roy L. Parrish, 114 I BLA 336
(1990); D R Johnson Lunber Go., 106 |1BLA 379 (1989).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GR 4.1, the decisions
appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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